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McNAIR & SANFORD, ~A.
ATTORNEYS AND COUNSELORS AT LI'W

MADISON OFFICE BUILDING/SUITE 400
1155 FIFTEENTH STREET. NORTHWEST

WASHINGION, DC 20005

TELEPHONE 202/659-3900
FACSIMILE 202/659-5763

CtiML£SlON Ol'FICE
1<lO EAST IW STREET

POST OFFICE BOX 1431
CHARLESTON, SC~

TELEPHONE 80317n7831
FACSIMILE 803/722·3227

COWMeIA OFFICE
NATIONSBAHK TOWER
1301 GE""'IS STREET

POST OFFICE B(lI( 11390
COW....... SC 21211

TELEPHONE 803/M·9llOO
FACSIMILE 8031799·9804

GEOROElOWN OFFICE
121 SCREVEN STREET

POST OFFICE DRIIlNER ..,8
GEOAGETONN, SC 29«2
TELEPHONE 803/~·6102

FACSIMILE 803/546·0096

OflEENVllLE OFFICE
NATIONSIlANK PLAZA

SUITE 801 .
7 NORTH LAURENS STREET

GREENVILLE, SC 29601
TELEPHONE 8031271·4940
FACSIMILE 8031271·4015

RALEIGH OFFICE
RALEIGH FEDERAl BUILDING

ONE EXCHANGE PLAZA
SUITE 810

POST OFFICE BOX 24-47
RALEIGH, NC 27flO2

TELEPHONE IIIlI/lllIO-..,90
FACSIMILE 919/890·4180

SPMfAHIlUIIIG OFFICE
Sf'II\RTAN CENTRE/SUITE 306
101 WEST Sf. JOHN STREET

POST OFFICE IIOk 5t37
SlWlTANIUIlG, SC 211904

TELEPHONE 803/542·1300
FACSIMILE 803/542-0705

May 11, 199.

1Ir. Williall P. ca~
""~I'y
........1 e-.aic.~ioa. eo-i••iOD
1fa••i~, D.C. 2055.

"I _ Dock.~ 110. 93-107
,.,.••_1 210&
".~.&"Yill., OI1io

Dear Mr. ca~o.1

RECEIVED
tlMtl1Jll.:1tM1

"clo.ed for filillg OIl b*alf of GItJ.o "'io ..aocia~•• , lac. are a.
origi.al aacl .1.._ (11) copi•• of i~. •...ly W Oppo.i~io. of WIl."

-.1_.. co.~ac~ ~•• uader.igaed in our W•••i~o., D.C. offic••

"apec~f.lly aubaitted,

McKaIa 5 aa.POaD, P.A.

BICM.'OII.137

No. of Cooies rec'dOJ--f (
ListABCOE



RIPLY '1'0 OPrO.III. OP WII

RECEIVED
ftMtiilJl11tIN'

through

BPB-911231MB

_ Docket No. 93-107 - __31'1.

Pile No•• BPB-911230MA

)
)
)
)
)
)
)
)
)
)

a••pectfully .ubaitted,

~Ia • SAKPORD, P.A.

By: ~""'"'"'::----:::--~-:--_::-- _.I.IL. I. YelYerton
AttoZ'DeJ'. for Ohio Radio

Aa8OCiat•• , Inc.
1155 15th Street, H.W., Suit. 600
walllailag'ton, D.C. 20005
~lepboDe: (202) 659-3900

DOCKET FilE COpy ORIGINAl
..fo.... tile..-&1. CCJI."I~l" ~IIII.

"a.hington, D.C. 20556

DAVID A. aI_a

In re Application. of:

Application. for coa.t~ction

Perait for a ....... ltation,
Claaanel 280A, _.teroYille,
Ohio

May 11, 1996

lhCM!ON.137



'PLI 2.'0 OPfOIU'IW or "n
Ohio "dio A••oei.~•• , Inc. ("OD"), by i~••~~orn.y., pur.uan~ ~o iI.c~ioll.

1.229 (d) and 1.29. (c)(I) of ~he eo.ai••ioll'. aul•• , hereby .ubai~.~hi. r.ply

~o oppo.i~ioll. OIl April 21, 199., ORA filed ••uppl_n~ ~o • lIO~ion ~o .nl.rg.

~he i ••ue••g.in.~ Wilburn Indu.~rie., Inc. ("WII"). OIl Kay 3, 199., WIt filed

.n oppo.i~ion ~her.~o. In r.ply ~o ~he oppo.i~ion, ORA .ubai~. ~he following

c~n~••

WII pr.viou.ly di.clo.ed duriUV di.covery in ~i. proc.eding ~.~ i~ had

received • purported ~ower .i~e .gr.-n~ in Dec.-ber 1991 froa Kid-Ohio

ea-UDic.~ion., Inc. A Dec.-ber 1991 le~~er froa Kid-Ohio .~.~e. in pertineD~

part ~h.~ i~ i. "willing ~o nego~i.~." .Dd h•••n "in~.n~ ~o nego~i.~." wi~h WII

•• ~o u•• of i~. ~r.ll..i~~ing ~ower .Dd f.cili~i•••

In .n April 13, 199., .ubai••ion, WII di.clo.ed • le~~.r froa Kid-Ohio,

d.~ed Karch 2, 199.. fter.in, Kid-Ohio confirae4 th.t it. Dec'-'.r 1991 lett.r

w•• only. "willingn••• to nego~i.t." •• to • "po••ibl." 1•••• of th. tow.r .it•.

Thu., under long-••tabli.hecl eo.ai••ion policy, WII never h.d "re••onable

...uranc." of Kid-Ohio'. tower .i~.. ProCIr••liv. COMMic.tion.« IRC., 3 pee Itcd

5758, 5759, par•. 9 (a.v. 84. 1988), "r••sonabl••••ur.nc." of th••v.ilabili~y

of a tower sit. requir•• IIOr. ~h.n a v.gu. "willingn••• to d••l" on ~h. part of

th••it. own.r.

In i~. oppo.i~ion, WII con~.Dd. ~h.t it had a "_~ing of ~h. aind." wi~h

Kid-Ohio and a "fira" UDd.r.tanding a. to av.ilabili~yof th••ite. Bow.v.r, WII

i9DOr•• th.t ~h. Karch 199. l.tt.r froa Kid-Ohio confira. th.t in Dec.-ber 1991

it wa. only willing to d••l wi~h it in ~h. future .nd did no~ h.v. a fira

.gr....nt with it. Thi. l.~~.r i. of deci.ion.l .ignificance becau•• i~ i ••

candid aDd unr.h••rsed char.c~eri••~ion by Kid-Ohio of wha~ it under.~ood i~.

r.lationship wi~h WII w•• --- no~hing IIOr. ~h.n a willingne•• ~o d.al.

WII .ugg••t. ~hat, _r.ly bec.u•• Kid-Ohio rec.ntly .old i~. propo.ed tower

.it., i~ do•• not follow th.t it did h.v. "r.a.onable •••ur.nce" in Deceaber

1991. Howev.r, ORA n.v.r aad. this con~.n~ion. "~h.r, i~ only noted ~h.t Kid­

Ohio's ch.r.ct.ri••tion of it. past rel.tionship with WII .ro.e in th. cont.xt

of its rec.nt ••1. of ~he tower .it••



It .ppe.r. tlaat WII i ...ki.....tr........rgulleDt. iD order to cODfu.e .Dd

to di"ert .ttentioD froll the real i ••ue --- Kid-Ohio h•• DOW c.Ddidly .Dd

uaque.tioaably .t.ted wh.t it. .ctual rel.tioa.hip with WII •••• That

rel.tioDship did DOt ..t the eo.ai••ioD'. t ••t for "r•••oRable •••ur.nc....

1fIIDBPOU, iD "i.. of the foregoi.., OItA requ••ta that • tower .it.

qualific.tioD. i ••u. b. apecified .g.iD.t WII b••ed UPOD the f.ct th.t it De".r

had "r••80Rabl•••aur.nc." of • tower .it. froll Kid-Ohio •

..apectfully .Ubaitted,

~r, ,~

BYJihi£:::'~~'hl;~~::-~St !r..l".rton
Attonaey. for Ohio Radio

Aaaoci.t•• , Inc.
1155 15th St., R.W., Suit. 600
W.sbington, D.C. 20005
!r.l.phone: 202-659-3900

May 11, 1996

020979.00001 0RA.51!
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t?lTIPIQD or __lei

I, S~"'" T. Yel.eRoIl, all a~tol'lleY ill ~e la" fina of lIe.air It _ford,
P.A., do Ilereby Clertify ~at Oil tlli. lltll clay of Jlay, 1996, I ha.e Clau.ed to be

haad deli.ered or ..iled, U.S...il, po.tage prepaid, a ClOpy of tile foregoing

"aeply to appo.itioll of WII" to the followiDgr

Jo.eph A. Jlariao, Chairaall*
...i_ lIoard
Peeleral co..uaiClatioll. co.ai••ioll
IIOOIl 211
2000 L S~r..t, N.W.
Wa.hiagtoll, D.C. 20556

J.... Bbook, a.quire
"'riag BraDClh
Peeleral co..uaiClatioll. co.ai••ioll
aooa 7212
2025 K Street, X.W.
wa.hiagtoD, D.C. 20556

Arth"r V. "leDCluik, BlIquire*
BaithwiClk It "leDduik, P.C.
1990 K street, N.W.
Suite 510
Wa.hiagtoD, D.C. 20036
eoua.el for David A. aiagerJ.... A. Koerner, BlIquire*
Baraff, Koerner, Ol_or It 1IoClhberq, P.C.
5335 Wi.ClOll.iD AveD"e, X.W.
Suite 300
W••hiagtoa, D.C. 20015-2003
CoUll.el for ASP Broadca.tiDg Corp.

aric s. Xraveta, a.quire*
Brown, PillD It Xietert, Chartered
1920 X street, X.W.
Suite 660
Wa.hiagtoll, D.C. 20036
CoUll.el for Wilburn IDdu.trie., IDC.

DaD J. Alpert, allquire*
Law Office of DaD J. Alpert
1250 CoaDecticut Av_ue, ••W•
Wa.hiagtoD, D.C. 20036
Coua••l for Shell.. P. Davi.

*..Dd Delivery


